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i:ilORA}DUM ORDER

Thls case co@e before the Court o/n the uotLm to

dlsmlas fl1ed by the respondent. The grornd for the rootlon

le that the cotrrt Lacks Juriedtction to hear thLe caee because

the petltiqrere falled to pay the tax before flllng tbta actlqr.

I

Tbe record before the Court contalne orrly the petttlon,

l -
I the anewer, and the motlon to dLemlee, together wlth the

i supportlng and oppoeLng @moranda. NeLther elde hae flled

effldavlto or any other roaterlale whlch would ftrroteh auy

' 
backgrouni t.nfotrrtLon. In nrllng on the pendlng motlon, the

Court rnrgt accept as tnre all naterLal allegatlone ln the

petlt lon. .&Ef;!gg$g v. .&S, 180 U.S. App. D,C. 45, 52, 553

F.2d 190, L97 (L977); PnuLi.ne v. !@3ggl, 107 U.S. App. D.C. 
:

3721 3731 278 F,2d 2521 253-254 (1960), cert. denled 364 U.S.

835 (1960).

The focts set forth ln the petltldr are tlrot L. Theresa

Holmg owns and TaLl€y R. Holmee, Jr. eanageo tho real prop€rty

loceted et 1839 13th st., N.I{. ln the Dletrtct of colucbla,
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that property belng knom as the Wtrttelaw Apsrt@nt &lotel.

On or about Norember 15, L976, the defendant lasued the

petttlo,ners a notl.ce that cerca!.n vlolatlons exisced on the

property whlch conetltuted vlolatlons of the Dlatrlct of

Colunbts ltoralug Regulatlons and that such condLtLsne should

be conected wlthi.n 90 <iays and Lf not, that respondent nlght

proceed to hane the work done and that the coet world be

lncluded ln the assessEtent agalnst the property as a tax

and conetLtute a lien agoLnst that property. Fetitloners

nade some repalrs but not all and after the ninety day perlod

had nm, the reepondent, p'urp:rttng to act tmder D. C. Code

1973, g5-313, proceeded to haw the woric dor.o at e coet of

$171250. An aasesonont tros now b€en nado ln thot auomt.

Fetltlo@rs cent@nrl Slut the Btatuto cloeo not euthorLze

the reepondent to raako En osoeooEnent for the coet of repalrs,

that tf the staEute opplJ.eo !.t 18 uncqnstl8utlonal, ttrat the

reepondent dtd not fo11on the requlrenents of D. C. Code 1973,

9$5-313 and 5-315, that thE Houslag Code Le vague and that

the chorge of 9L7 ,250 is tmreaeonabLe. Whi.le the rnotLon

rradmltg for the puapoces of the notlon, all thc wcil pLeaded

facte * * *, such adnl,Eoi,on doeg no8, of couroe, eubroce

aweeplng legal cooclusi.ono cest !,n the forn of focEual allega-

tlonarr. Fnul*no. v. &,IJES,, lgpEgr u. s. App. D. c. oE 374,

F.2d eE 254. fho 1e88er ttfoctual allegatlonstt fall wtthi.n

thlg category ond Ero not deoraed adnltted for the purposeo of

3he motlon.

i
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The respondent argues that the case shouid be diontesed

slnce lt lnvolves taxes and the tax was not pald prlor to the

flllng of the petltLcr.

SectLon 5-3L3 prwldes that Ln the event the otrner

recelveg reasonable notlce of a vlolatLon and falls to correct

the gane, the Conn"lseioner (l{ayor) u6y tske necessarJr actlon

to ha\re the condltlme corrected and asgess the costs rrag a

tax agal.nst the propertyrt and that the tax ls to be carrled

on the ,regular tax rollst'and nay be collected tin the sane

Danner a8 general taxes * * * are collectedr. The provislons

for collectlng general taxeg are found tn Tttle 47 of the

Dlstrtct of Colunbla Codo.

Thlg court ls ootLsf{ed thot thc osoesEn3nt bec@eg, ln

cffect, a tax snd lE to bo theroofter treatcd os a toa for all

purposog, lncludtng collectton and appe",.1/ t ir to belng t lr caae,

thc prerequloLte to appeol to the court le the pay@nt o€ the

tox, nee Dlntrf.cl of; CoLu::">i.n v. @!g, L51 U.S. App. D.C.

L96, 466 i.za 367 (1972); €qorge H)rrrzr Coacrrucr:'-o:r Co. v.

Dlstrr.ct of Col.ur')i.a, 315 A.zd L75 (D.C. App. Lglbr; Egf v.

Dlotrfct of Colugl:i.a, 3L4 A,zd 766 (D.C. App. Lg74), unless

che facto ar€ ao exceptlonal and excraordlnarT os to cerLt

cqultable rellef , DtrsF::i.ct of Coiusbio v. Gr,:*n, 310 A.2d Wg,

852 (D.C. App. ,rrT

+l !,{. D4n}rr-qt sr cg;.qxl.@usi-Jr:er v. !@Porceln of l"4nd, No. 77-'t966 (p.C. Cfr. Notr. gJCiUr.

?l Yvtq conci.udcd thet chc aece$ccsrrc i-e o to:r, lc cot1a:o Ehat
the Tcx DlvLoi.oa hnE excl,ustve jur{sdLcttdr of tho cEBe. D. c.
Codo L973, 911-1201.
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Here the tax was noc patd prtor to the petltLon being ftled,

ttnrs the actLon mlst be dlsnlssed unless the petlt iqrere

deoongtrate that the facte are exceptlonal and extraordlnary

and that they are othenrlee entitled to equltable rellef.

I I I

The petltloners have not epeclflcally requested tnjunctlve

rellef, honever, they ask the Court to detorrolne the valldlty

of the tax llens before they are requlrcd to pey tll,ooe taxes.
2l

The due date for the tax€s waa No\rernber 15, 1978, end the

reapondene contenda that lt i.s authorlzed to gell the property

to eatlefy the llene lf payrent wa8 not macie on or before that

date, To fully cmply wi.th petltlcners requeot uould mean

that the Court wqr1d be requlred to malnEaln the status quo

pendlng the LlElgacton orn the leeues prcsented ln thie caee.

@n6reoo, by D. C. Cocie L973, 547-24i.0, liao opeclflcally

prohlblted any Bui.8 to enjoln elther the assessment or collec-

tloo of any tax. Th: onLy exceptlon te i.n the cEse where a

taxpayerr-who i.s othen tge en8lt1ed to re!.ief but for Secti.qr

47-2410, can deconstrote ot the tlr€ of the heoriq Ehat under

no cLrcumgtsnces can Che Govem:nt prcvcil. l:e:h.: v. 13L!3@,

3g8!gg_@., 370 U.S. L (L9"o2); iiLl-ie:: v. !:,-ni:rd l].;t li:rreartc:

!9., 2* V.S. 498 (i932). & eLco A3.c::,:.:. ' l :r v. Agg[g

Al Cotrnael for C[re Di.ctr{.et of Colr.rrnb{.a cqlvlccd thr Court on
ilwcr5er 24, \978, el?ce the Di.etric8 i.zacorrectS,y garre the
oooeooccnt clato co licroc;icr 3.5, L976 wi.tir o duo ciate of
llotrcnber 15, Lt70. Csq:r:oL c<il:i.soc thae th: corrcci csccss-
n?nt date roco Decer$er ig, L977 ttLth a duc cato of Decanbcr 19,
L979. A18hou5h thlo {.nforarti.qr offorde Bh poClttm.?rs ca
addle{.qlal year to pay Che ea:l and theu U.tI.gate lt doee not
aff€ct tho nrling of Ehe Court.

t
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Un l ted .  Inc . ,  416 U.S.  752 (L974) ;  @ v .

!  ,  416 U.S. 725 (1974);  Distr lct  of  Colunbta v.  sE$,

supra; Cornmlttee for FaLr Taxatlon of ProfessLonals v.

Dlstrlct of Columtrria, 1& Wash. L. Rptr. 749 (D.C. Super. Ct.

1976). Here, petttloners have nade no showlng whlch wottld

brtng them wlthln the above exceptton, accordlngLy, any requeet

for tnJuDctlve rellef rust be denled.

iv

Petltlonere ergue that what they reali.y eeek here ls a

deelaratory Judgnent.

Tho petltloncrE horre not cLted the Court to cny Btatute

epectflcai.ly grant{.ng 8ir{.s Court pq}tcr 8o 6ront <lecLaratoty

relLef. It rnay be ar6ued lrooever thot Curgrcoo lndtrectly

conferred that power on the court pursuelrt to D. C. Code 1973t

911-946 whlch prwideo thot the Supor!'or Csurt sirall €o11or

the f'eaeral Rules of Clvtl Procedure. 0cclorol Clvl1 [Ule 57

prwldee for declaratoqr judgnent boeod oa Ehs euthorlty

granted to the federai cstrrts tmder 20 ll.S.C. 220L. &r

nrlee hsv; incorporstcd thot nrle alsoct wrboefun. Super. Gt.

Ctv. R. 57, Our Court of Appeole hEE ao8 po6s@d qt the preclee

gueotlon corrcernlng thle courtre Jurlodi.ct!.on to rEnder

declaratory Judgrent8, E&! v. .E{$!' 3L0 A.2d 229, 23L (D.C.

App. 1973); Itock v. @, 283 A.zd 14' 2O'2L

(D.C. App. 1971), howevor, for the puapoo€o of thi.s notlon ths

Court w111 asou@ thst tt has such potsor ln Cho epproprlate

c88o.
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Aeaunlng that the Colrtrs authorlty to eneea deci.oratoqT

Judgrent ls based upon Rule 57 and thereby 28 U.S.C. 220L,

it cannot be overlooked that thst statute speclfically

prohlblte the entqr of euch Judgments Ln mstters lnvolving

federal taxes. In this oense, the statute ls conelstent wlth

Sectlon 742L of the Internal Revenue Code (26 V.S.C. 742L>,

the latter whlch, llke our SectLort 47-24L0, prohlbtte rhe

enJolnlng of tax aBBeBB@nte and collectlon. The declaratoty

Judguent exceptlon respectlr\g taxes hag been found to be

cotenmlnug wlth that provlded by Sectioa 742L. $=L4S

Unltedft .  Inc.  v.  !h]S, 155 U.S. App. D.C. 2&, zgL,

477 F,2d 1169, 1176 (1973), rbversed sub nom. 1!!g4g35g v.

f fAn:r lcon UnLteci l r .  Lnc. ,  416 U.S. 152,759 n.  10.  Accard:

Bob Jones Unlrrcrr{i'.' v. gflgr !}!.@, at 732, n. l. tho

Court concludee ttrat 8[re ratlqrale prohlbfting declaratorT

Judgnent8 a8 Co federal taxes hae equal oppilcobLltty Ln ths

case of Dlatrlct of ColunbLa taxes slnco cl:a baotc theory

behlnd both ths Gntl-lnjunction and antl-decl.eratory judguent

stetutes rerpectl,ng ts:(e8 1g that taxpsyere ehould pay flret

and lltlgato lsEer.

Ths petttloners here have an adequate re@dy at law -

they need only poy ths tax and then aue for a refr,rnd end at

that ttm lltlgate the rcrlts o€ the tar. ?hey trErrc pode no

ellegatlon tha8 they caranot do so and accordlngly should be

hold to that renody. flnally, lt rou],d sp?osr tlrat tbe

potltlonorc trsne fatlecl Eo oxhsuet the{r ad;rilef.etrotive

rcudlcr.
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llavlng found that the petltlorcrg are not entltled

declaretory Judgoent ln thle case, lt ls hereby

ORDERED that the Petltlon Is dlsrnL 
"r"O.!/

Dated; Nonenber 1978

- \.r.r,J
n -,--.4,{' :"

*Fr/ir**iT Pit!ild
Judge

George H. &Jlndsor, Ecg.
Attorney for Petlttccrers

Robert J. I lariaa, irq.
Attorney for lleopc:i:nt

aan/ ry)t;;I,fu, F4t r -
,;,@-^,{3o , i:fr.

copros T"' : ?:': 
- 
)b*|: ;il 1rl, r/) ILo ggtit';'J '7 

?

at,c^q{q

g.l Camsel rrcro oivi.ocd prtor
PetltLon wo'nld be cii.sulsccd ln
pay tlr Cex and fllc an oppoal

to ilorrccbcr i5, i970, thot the
ordcr Clrct petieLonero could
oo or beforo thaE date.


